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TRUST DRAFTING CONTEST
Sponsored by the Trust Departments of the Denver
Clearing House Banks
By CHARLES A. BAER, Estates Division, Colorado
National Bank

HE TRUST Departments of the Denver Clearing
House Banks, desiring to stimulate intelligent interest
among the law students of the Colorado Law Schools
in the legal and practical aspects of Trust and Estate administration in Colorado, with particular reference to the work
of corporate fiduciaries, with the approval of the Deans of
University of Colorado, University of Denver and Westminster Law School initiated in each school a contest which
it is hoped may develop into a permanent and useful institution.
A practical problem in the drafting of a will was selected
as the subject matter for this first year, which problem is set
forth in detail later in this article. In future contests it is
planned to submit a set of facts pertaining to some other
topic connected with fiduciary administration. As a part of
his research, and before beginning the preparation of the
paper, each contestant was permitted to consult with faculty
members, other lawyers, business men and the trust officers
regarding business or legal phases of the problem, exclusive
of drafting, phrasing or arranging, much as a practicing atHowever, the business and legal plan
torney might do.
adopted and the substance, argument and conclusions set
forth, were to be wholly the product of the contestant.
Three judges were selected for each school--one by the
Dean of the school who was an alumnus of the institution,
one by the president of the local bar association and one by
the trust departments of-the banks. Three prizes of $75.00,
$50.00 and $25.00 were awarded to each school.
The wills which follow are not offered as forms to be
used by lawyers who may wish to draw wills creating testamentary trusts or as examples of perfect draftsmanship, but
simply as examples of the type of work which can be performed, after some research, by students in our law schools.
The judges who graded the wills, and selected those which
follow as the winners, have reported that, while the work in
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general was of high quality, none of the wills was perfect
and the best of them contained a number of mistakes. As
respects the published wills, no attempt has been made to
point out or correct errors, some of which will be apparent
to the casual reader, and some of which will be revealed by
more careful analysis.
The problem submitted follows:

PROBLEM FOR THE CONTEST OF 1936-1937
STATEMENT OF FACTS:
You are an attorney engaged in the general practice of
law in the City and County of Denver. Mr. Alfred Hunting, a resident of Denver, comes to your office and asks you
to draw his will. He gives you the following information
with respect to his family, his property, and the disposition
which he wishes to make of his property in the event of his
death.
His family consists of his wife, Ellen, who is thirty
years old and wholly without experience in business matters, a daughter five years old named Mary, and a son eight
years old named Robert. Mrs. Hunting has no independent means, but her relatives are all thoroughly capable of
supporting themselves. Mr. Hunting's only other relatives
are three brothers, all of whom are confirmed bachelors.
Mr. Hunting has been engaged in the business of buying and selling securities for his own account, and he has no
downtown office.
Mr. Hunting's property consists of his residence (worth
about $15,000), his household furniture and equipment, an
automobile, and misceIIneous personal effects such as clothing, fishing rods, golf clubs, books, and jewelry. None of his
personal effects are heirlooms or are of more than ordinary
value. He has, in addition to the property above described,
stocks listed on the New York Stock Exchange having a
market value of $50,000; miscellaneous corporate bonds secured by mortgages. outside of the State of Colorado having a
market value of $25,000; Denver Special Improvement District bonds having a value of $25,000, and a bank account
then amounting to about $10,000.
He has no insurance,
being uninsurable.
Mr. Hunting's chief concern is the welfare of his wife
and children, but he would like to make a gift of about onetenth of his estate to one of the universities or colleges in
Colorado or New York for the purpose of making a scientific investigation of the Dow theory. He wants his wife to
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have the use of the family residence and furniture as long as
she wishes. All the rest of his estate he wishes to give to a
trustee with directions to pay the income to his wife as long
as she lives, and after her death to be held for the children
in such manner that income or principal or both can be used
for their support and education while they respectively are
under the age of twenty-five years. After his daughter reaches
the age of twenty-five years he wants the income from her
portion to be paid to her as long as she lives and then the corpus of her share to go to her descendants, if any, and, if none,
then to his (the testator's) descendants, if any. When his son
reaches the age of twenty-five years Mr. Hunting wants his
son's portion to be paid to him as his absolute property,
but if the son should die before receiving final distribution
then his share is to go to the son's heirs at law.
Mr. Hunting says that if the income is insufficient to
provide for the needs of his wife and children he wants the
trustee to be able to use principal for their relief, and says
that if they should all die before the estate is distributed he
would want what is left to go to his brothers, or the survivor of them.
He then says: "That, in a general way, is what I want
to do, but I know very little about wills and trusts and want
your advice. The only thing I have decided definitely is
that I should like to have the X Bank and Trust Company,
where I have done my banking for the last ten years, act as
executor and trustee, but I am not sure whether it would be
best to have it act alone or as co-executor and co-trustee with
my wife. What I want you to do is to think over my problem, make such changes, adjustments or elaborations as you
think best, and draw a will for me just as you think it should
be to best accomplish my purpose, and then send it to me
with a letter containing any explanations which you think
are necessary or pertinent. I am going away next week for
a vacation and I want to take the will and letter with me
and study them while I am away."
You are to draw a will naming the X Bank and Trust
Company executor and trustee, either alone or with the wife
as co-executor or co-trustee, or both, as you may consider
best. The will should be drawn so that it will carry out Mr.
Hunting's wishes, but it should also represent your best
judgment as to the manner in which this should be done.
The will should confer upon the executor and trustee such
power and authority as you think necessary or proper to permit the executor or trustee to administer and invest the estate
according to sound business principles, but so that the beneficiaries will receive full benefit of the trustee's skill and ex-
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perience, and so that the estate will produce the maximum
income consistent with safety of the principal.
You should also prepare a letter for Mr. Hunting explaining your reasons for any changes that you have made
in the details of his plan, why you think the executor and
trustee should be given the power and authority with respect
to investments, etc., that the will confers upon it, and explaining any other matters which you think the layman might
not understand.
Both substance and style of the will and letter will be
considered by the judges in awarding the prizes.

The following is the production of the winner from the
University of Colorado. The universities will appear alphabetically and the productions from the University of Denver
and from Westminster Law School will appear in our May
and June issues.
The judges for the University of Colorado were Mr.
Edward C. King, Trust Officer, International Trust Company, Mr. Irving Hale, Jr., of the Denver Bar and Mr. Ralph
S. Newcomer, of the Boulder Bar.
University of Colorado
January 14, 1937.
MR. ALFRED HUNTING,

Denver, Colorado.
DEAR MR. HUNTING:

Enclosed you will find a rough draft of the will you
requested me to draw. I feel that you will want some explanations regarding the various sections.
The first section with the usual provision as to debts
and expenses which the court would order in any case. The
provision for the payment of taxes out of the trust estate is
probably in line with what you would wish and will prevent any confusion or contest as to how they are to be paid.
The second section you may alter if you want some of
your effects to go to your brothers or children-this will not
add to the taxes involved since each will have an exemption
that will be more than sufficient to cover these effects. I
provided all should go to your wife since you did not indicate how you would have it go, and I thought she no doubt
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would herself make such disposition as you would wish.
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have given her absolute title to the household furniture since
a number of complications arise on the giving of a life estate
in personalty.
If, however, you wish these household effects
to go with the residence, this can be changed.
I have given your wife a life estate in the house by the
third clause with a general power of appointment that assures
her as complete control as if she had a fee simple. Yet, by
not exercising this power, she can allow the house to go in
default of appointment to the children (as you both would
probably wish it), and this avoids the levying of a second
Federal estate tax on such transfer.
The Colorado estate tax
cannot be avoided in this way for it taxes the non-exercise of
such a power as well as the exercise of it.
In the fourth clause I have added to your gift to the
University of Colorado two conditions for your consideration: that whatever is left of the bequest after the investigation is completed should return to your estate and that if your
estate should be so shrunken that it is not sufficient to provide adequately for your family no gift should pass for this
purpose. I have provided a sum certain, ten thousand dollars, rather than a percentage of the total estate, for the sake
of definiteness-you may, of course, modify this if it does not
meet with your ideas.
I have named the University of Colorado as the recipient of this bequest not only because the
reputation of its Business School suggests that the investigation can be satisfactorily pursued there but because a bequest
to this institution will be tax free whereas a similar provision
in favor of an institution outside of the state would not.
In the fifth section I have attempted to spell out your
wishes as to the distribution of the trust estate. Subdivision
two gives the trustee certain powers as to how it may provide
for the support and education of the children that will enable
it to meet and circumvent possible difficult situations such as
an unsatisfactory guardian.
Subdivision four may strike you as peculiar at first. It
attempts to meet such a situation as this: suppose, in case you
have more children, that one of your sons reaches the age of
twenty-five and is paid his part of the corpus of the estate;
then much later another son reaches twenty-five, but in the
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meantime the trustee has found it necessary to dip heavily
into the principal-you can readily see that the younger son
is going to get much less than his older brother. Moreover,
paying out the corpus before the younger children reach
their majority might result in there not being enough left
adequately to maintain and educate them, especially if there
should be many children and the estate shrink. The provisions I have made are on the assumption that you are more
interested in the support and education of the younger children than in having a sum given those who have attained
twenty-five.
Subdivision five is what is called a spendthrift clause,
and I am sure that a glance at its provisions will convince
you of its desirability. Such clauses are allowed and enforced
in Colorado.
Subdivision six gives the trust company rather broad
powers. The confidence reflected in your long dealing with
the X Trust Company and your determination to have it
act as trustee made me the more willing to recommend the
granting of such powers. As a practical matter, much of the
advantage of having such a company act as trustee is lost if
it is not given wide powers to exercise its judgment in matters
of administration of the trust estate. The reputation and
personnel of such a company is a sufficient guarantee of good
faith and caution; and its experience and wisdom in handling
an estate is very likely the equal, if not the superior, of the
court that will supervise the trust and the legislature that has
passed regulatory measures in regard to the investment and
management of trusts. Moreover, court rules and regulatory
statutes do not readily take into account the rapidly shifting
conditions in the financial world, to which a trust company
and bank must of necessity be sensitive.
In clause (a) of subdivision six I have provided that
the X Trust Company may retain the investments you now
have or shall have at your death; otherwise such investments
as your stocks and bonds of private corporations might have
to be disposed of as unsuitable for trust investments. By
statute in Colorado the investments which a trustee may make
are limited in a way a business man is likely to consider
narrow. For that reason I have provided that the trustee here
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is not to be so limited-this is the effect of (d).
These provisions in the will are felt by most authorities and the Restatement of Trusts to free the trustee from the restrictive regulations of the statute, and I feel this is probably a safe view
although there are as yet no cases on the matter. At any
rate, it will do no harm for us to indicate a willingness that
the X Trust Company is to be unrestrained.
The sixth clause is made necessary by a statutory provision in Colorado that a man may not leave over half of his
estate away from his wife. Mrs. Hunting can not be forced
to take under the trust you have set up if she does not wish;
however, if you point out to her that under the trust arrangement she will get the income from the whole estate for life
whereas otherwise she will have the income from but half as
large a sum, I am sure, in view of the fact that none of her
relatives are dependent and therefore in need of having some
of the corpus, that she will acquiesce in your wishes.
In the seventh section I have made the X Trust Company sole and independent executor and trustee. In view of
Mrs. Hunting's inexperience in business matters, it would
seem that appointing her to act along with the X Trust
Company would be a handicap to it while, because of that
same incompetence, it would do no actual good and would
provide no safeguard.
I have made no provision for your brothers for, if your
family die before you, they will take by intestacy; and if your
family survive you, you wish the estate to go to them and
their descendants. The possibility of all of your family dying immediately after you do is so remote that it seems unwise to provide for that contingency in view of the fact that
the Colorado statute results in higher taxes if that is done.
By "family" here, I have meant your wife and children.
I advise your coming to the office to execute your will;
but, if you decide to do so while on your trip, I advise your
having three witnesses attest your will even though Colorado
requires only two for some states require three and, if you
should ever own realty in such a state, that requirement
would have to be complied with-this will prevent the question's arising as to the bonds secured by realty outside the
state.
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LAST WILL AND TESTAMENT OF
ALFRED HUNTING
I, Alfred Hunting, of Denver, Colorado, being of sound and disposing mind and memory, do make, publish and declare this to be
my last will and testament, hereby revoking and annulling any and
all former wills and testamentary dispositions by me made.
First: I order and direct my executor; hereinafter named, to
pay all my just debts and funeral expenses as soon after my death as
practicable. I also direct my said executor to pay all inheritance taxes
and other governmental charges, taxes, or liens imposed upon my estate
passing under the terms of this my last will and testament, or upon
the interest of any of the legatees, devisees or beneficiaries therein, by
any present or future law of the United States or of any state, relating
to transmission of property by descent or devise, and that all such
charges, taxes and liens be considered and treated as expenses and costs
of administering my estate and be paid out of the same before distribution thereof, if possible.
Second: I give and bequeath to my dearly beloved wife, Ellen
Hunting, all of the clothing, fishing rods, golf clubs, books, jewelry,
automobiles, musical instruments, pictures, silverware, family stores,
household furniture and other articles of household and family use or
personal use or ornament, of which I may die possessed, and in the
event that she shall not survive me, then I give all of said articles to myr
children me surviving.
Third: I give and bequeath to my dearly beloved wife, Ellen
Hunting, our family residence to be held by her for life and as regards
which she is to have a general power of appointment by deed or will,
but in default of such appointment it is to go in fee simple absolute to
my children me surviving.
Fourth: I give and bequeath to the University of Colorado the
sum of ten thousand dollars ($10,000.00) for the purpose of making
a scientific study of the Dow Theory of Market Fluctuation. If, in
the judgment of the Board of Regents of the University of Colorado,
this work is completed before the sum of ten thousand dollars
($10,000.00) is exhausted, whatever remains is to be paid into the
trust fund hereinafter provided for. Provided, however, that, if, in
the opinion of the X BANK AND TRUST COMPANY, my estate
on my death is not of the value of eighty-five thousand dollars
($85,000.00) or more, this provision is to be of no effect, and no
money is to be provided the University of Colorado for this or any
other purpose.
Fifth: All the rest, residue and remainder of all my property,
real, personal or mixed of whatsoever character and wheresoever situate, of which I may die seized or possessed, or which I may own or
have any interest in at the time of my death, I give, devise and bequeath
to the X BANK AND TRUST COMPANY as trustees, to hold upon
the following trusts, to-wit:
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1. My trustees shall pay the entire net income derived from the
trust estate to my dearly beloved wife, Ellen Hunting, as long as she
may live.
2. Upon the death of my said wife, my trustees shall use the
income or principal or both for the support and education of my
children. This they are to be allowed to do by payments to the
guardian of the children, to a relative, to the children themselves or
by expending the same directly for the education and maintenance of
said children.
3. If at any time it becomes necessary, in the judgment of my
trustees, to use part or all of the principal for the needs of my wife
or children, they are to have power to do so.
4. After, but only after, the death of my said wife, I wish each
of my children to have an equal share of my estate in the following
manner: as each daughter attains the age of twenty-five (25), the income from her portion is to be paid to her for life and, on her death,
the corpus of her share is to go to her descendants per stirpes, if any,
and if none, to my descendants per stirpes. As each son attains the
age of twenty-five (25), his portion is to be paid him as his absolute
property. If any son or daughter die before reaching the age of twentyfive (25), the corpus of that person's share is to go to his or her heirs
per stirpes and in fee simple and, if there are none, to my heirs at
law per stirpes. Provided, however, that it shall be within the discretion of the trustees whether any such proportionate payments of
income or principal shall be made so long as any child has not attained his or her majority. And after all the children have attained
his or her majority, it shall lie with the trustees to devise a plan
whereby all shall share as equally as possible in any accumulations that
may have accrued or be expected to accrue or in any reductions in the
principal that have been made or are expected to be made.
5. The income payments, from every trust created by this will
shall commence from the date of my death but only be made when and
as such income, after it shall have accrued, shall be in the possession
of my trustees for payment. No disposition, charge or encumbrance
of the income of any trust hereunder or of any part thereof, by any
beneficiary by way of anticipation shall be of any effect, or be in anywise regarded by my trustees; and no such income, or any part thereof,
shall in anywise be liable to any claim of any creditor of such beneficiary.
6. My trustees shall have the following powers, duties, and
discretions in connection with this trust provision:
a. In their discretion to retain and continue to hold as part of
the trust estate any property or investment owned by me at the time
of my death without liability for depreciation or loss occasioned by
doing so;
b. To sell in any way and for whatever consideration they determine on, and to borrow, and to mortgage.
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c. To prosecute or settle claims.
d. To invest any money in the trust estate in stocks, bonds,
and other securities or property, real and personal, secured or unsecured,
whether the obligations of individuals, corporations, trusts, associations, governments, or otherwise, either within or without the state
of Colorado, as they deem advisable, without any limitation whatsoever as to the character of under any statute or rule of law regarding
trust funds or investments by fiduciaries or otherwise;
e. To vote in person or by proxy any stock in the trust estate;
f. To employ agents and attorneys, to pay these and other expenses out of principal or income, to make leases and borrow money;
g. To do all other acts in their judgment necessary or desirable
for the proper and advantageous management, investment and distribution of the trust estate.
Sixth: If my wife elect to take absolutely the one half of my
estate secured to her by statute, which I earnestly desire and counsel
her not to do, then she is to be excluded from all provisions made for
her above. My personal effects are to go to my children, my residence
is to be sold, and the trust is to be administered as to the other one
half of the estate in the same manner provided for in the event of my
wife's death.
Seventh: I hereby nominate, constitute, and appoint the X
BANK AND TRUST COMPANY as sole executor and trustee under
this my last will and testament. It is my desire that no bond shall
be required of my executor or trustee for the faithful performance of
their duties as such. In case the said X BANK AND TRUST COMPANY, trustee and executor hereunder, shall at any time or times hereafter become consolidated or shall merge with any other corporation
or corporations, or in case the said X BANK AND TRUST COMPANY shall reorganize or reincorporate and the corporation so formed
by such consolidation or merger or the corporation that shall so acquire
the assets and succeed to the business of said X BANK AND TRUST
COMPANY shall become the executor and trustee hereunder.
Executed at Denver, Colorado, this ---------------day of_.

1937.
Testator.
Signed, published, and declared by Alfred Hunting, testator, as
and for his last will and testament in the presence of us, who at his
request and in his presence and in the presence of each other have subscribed our names to attest thereto.
--

-.--.-------------------

-a- --------------.............

at------------------

at..--------------

at
at .........................--------EDITOR'S NOTE: To be continued in May issue of Dicta.

The Breakfast Theory of Jurisprudence
By WILLARD L. KING*

YOUR

(Reprinted from Chicago Bar Record November, 1936)

librarian has tried to find escape from political

oratory and the summer's heat by rereading Warren's
"'History of the Supreme Court of the United States."
Since that work appeared in 1923, our Supreme Court
has passed through one of the most eventful periods of its
history. The Minnesota Moratorium case, the Gold Clause
case, the Railroad Pension case, and the N. R. A. and A. A. A.
cases have thrown a bright light of publicity upon its work.
One theory that is dinned into the public mind by the
current newspapers and magazines, and even by some college
professors, is that a study of the politics and personalityyes, even of the comparative personal wealth-of the judges
who now sit upon that court is of more importance in predicting their decisions than an examination of the Constitution or of the law governing its interpretation.
This has been called "the breakfast theory of jurisprudence," as though momentous decisions were dependent
upon what a judge ate at breakfast. A Freudian touch frequently appears in such analyses of the judge's character. In
reply someone has suggested that if this theory prevails, the
time may come when Twiss's story of Lord Eldon's senile
laughter on seeing his servant girls strive not to show their
legs as they descended the ladders during the fire at his castle
may, in years to come, be cited on a parity with his judicial
opinions.
We hear much of the Baptist parsonage as the background of the Chief Justice's judicial opinions or of the
Oriental cast of Judge Cardozo's thought. We hear of
"ultra capitalistic leanings," "the predominance of Republicans upon the federal bench;" we hear of liberal judges and
conservative judges. We hear that the process of judicial
interpretation of the Constitution is legislative rather than
judicial, and that expert economists would be better fitted
than lawyers to perform it. But we hear little or nothing of
the Constitution which is being interpreted or of the great
body of constitutional doctrines by which such interpretations are made.
*Of the Chicago Bar.
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Warren's "History of the Supreme Court" is an excellent
antidote for this mis-emphasis. From it, a devastating brief
could be written in opposition to the "breakfast theory."
The decisions of men appointed to that bench for political
reasons have been a crushing disappointment to their sponsors.
The court has been violently nonpartisan, unless one counts
partisanship for the Constitution as a fault. Many times
its decisions have thwarted the cherished designs of the President who appointed the judge rendering the decision. Many
judges have concurred in decisions permitting action contrary
to their own deepest political philosophy.
In 1804, at the height of his controversy with the court,
Jefferson had his first opportunity to fill a vacancy. Gallatin
wrote the President, "The importance of filling this vacancy
with a Republican and a man of sufficient talents to be useful
Jefferson appointed William Johnson, a stalis obvious."
wart Republican.
A few years later, in Jefferson's great battle to enforce
the Embargo Act over the fighting protest of the New England states, he instructed the collectors of all ports to detain
all vessels loaded with provisions regardless of their alleged
destination. It was then Mr. Justice Johnson who issued
a mandamus to the collector of the port of Charleston to allow
clearance of a vessel loaded with rice and bound for Baltimore.
Justice Johnson held Jefferson's instructions to the collector
to have been illegal and unwarranted by the statute. Warren says:
"And this young Republican Judge, then only
thirty-six years old, and only four years after his appointment on the Supreme Bench by a Republican
President, used these notable words of warning from the
Judiciary to the President: 'The officers of our government from the highest to the lowest are equally subject
to legal restraints.' "
Perhaps the climax of Jefferson's party's war with the
court came in Cohens v. Virginia, 6 Wheat. 264, on the question of whether in a criminal case the Supreme Court could
issue its writ of error in which the Commonwealth of Virginia, at the instance of Cohens, was "cited and admonished
to be and appear at the Supreme Court of the United States."
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Feeling ran high. The Richmond Enquirer said, "The very
title of the case is enough to stir one's blood."
Mr. Justice
Johnson, much to Jefferson's disgust, joined with his brethren
on the bench to sustain the jurisdiction of the court. Eleven
days later Justice Johnson delivered the opinion in McClurg
v. Tilliman, 6 Wheat. 598, denying the right of a state court
to issue a writ of mandamus to a federal official. The Richmond Enquirer then said, "Was this Judge one of those who
formerly passed for a Republican? Was he raised to the
Bench by Thomas Jefferson on account of his reputed attachment to the principles of '98 and '99?"
And so has it always been. President Jackson appointed five new Justices, including a new Chief Justice.
The
Democratic Review said in 1838, "The late renovation of the
constitution of this august body, by the creation of seven of
the nine members under the auspices of the present Democratic
ascendancy, may be regarded as the closing of an old and the
opening of a new era in its history."
But no new era opened
in the way that the Democrats hoped. The doughty General
in the White House was soon sending for his appointees and
berating them for their opinions. The new Chief Justice
(Taney) rendered the opinion of the court in Holmes v.
Jennison, 14 Pet. 540, upholding the exclusive authority of
the Federal Government in foreign relations and denying the
power of a state to surrender to a foreign nation a fugitive
criminal.
Thereupon, his Democratic brother, James
Buchanan, said in the United States Senate, "I must say, and
I am sorry in my very heart to say it, that some portions of
his opinion in the case are latitudinous and centralizing beyond anything I have ever read in any other judicial opinion."
Again, when Judge Story held the Pennsylvania Fugitive Slave Act unconstitutional in Prigg v. Pennsylvania, 16
Peters 539, Warren reports:
"For his part in the 'ignoble compliance with the
slaveholders' will' Judge Story was hotly assailed at
the North; but such criticism could not perturb a Judge
who had penned to a friend the following noble words:
.. . You know full well that I have ever been opposed
to slavery. But I take my standard of duty as a Judge
from the Constitution.' "
.
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In the forties a case full of political dynamite came before the new Democratic Court. The Democratic or Loco
Foco party enthusiastically supported Thomas W. Dorr of
Rhode Island in the Dorr rebellion. In Rhode Island he was
convicted and imprisoned for treason. His cause became distinctly a party issue. The Supreme Court, after prolonged
argument amidst intense political excitement, refused to interfere. .Warren says, "By this decision, the Court ... proved
its determination to withstand appeals to any partisan views
which it might be supposed to hold."
Again, in the sixties, President Lincoln appointed a
majority of the court-among them his dear personal friend,
David Davis. And it was David Davis who delivered the
opinion of the court in Ex Parte Milligan, 4 Wall. 2, holding
Lincoln's military courts illegal and their action void. The
National Intelligencer said, "The hearts of traitors will be
glad by the announcement that treason, vanquished upon
the battlefield and hunted from every other retreat, has at last
found a secure shelter in the bosom of the Supreme Court."
But are there not decisions of the Supreme Court on
strict party lines? Yes. In the eighteen years of Chief
Justice Fuller's regime (1892-1910) there was one, and
only one, such decision. In that case (Snyder v. Bettman,
190 U. S. 249) by a strict party vote the court held that the
federal estate tax could be collected on a bequest to the municipality. As Warren points out, the decision will not become of great importance "until the people of the United
States have become far more eager to make bequests to municipalities than they are today."
Certainly the division on
party lines was wholly 'fortuitous.
Warren summarizes:
"Time and time again it has been proved-and to
the great honor of the profession-that no lawyer,
whose character and legal ability would warrant his appointment to that lofty tribunal, would stoop to smirch
his own record by submitting his judgment to the political touchstone; and no President has dared to appoint
to that Court a lawyer whose character and ability
would not meet the test."

WHAT YOU SHOULD KNOW ABOUT THE PROPOSED
COLORADO STATE INCOME TAX
By
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K. Mullen Investment Co., and
of Engle, Adams & Co., Denver.

The following pages call attention to certain problems involved
in the enactment of any Colorado state income tax.
These problems are:
I. How much money can be raised without retarding growth or
driving out desirable citizens.
II.

How will private community activities be affected.

III.

Should the interest from our own municipal bonds be taxed.
IV. Should dividends of corporations carry exemption to extent
such dividends are earned in Colorado.
V.

Should capital gains be taxed.

VI. Should losses be carried forward as offsets against earnings
in subsequent years.
FOREWORD
The Colorado Legislature now has before it the question of the
adoption of an Income Tax law. This law will be passed pursuap't
to an amendment to the State Constitution which was carried by a
majority of about two per cent at the general election in 1936.
Several questions vital to the welfare of the State are involved in
drafting such an Act, and it is the intention of this study to point
out certain of these questions.
No exception is taken to the theory of income taxes, but it must
be recognized at once that the Fed eral Government has pre-empted most
of the revenues that can be obtained from this source. A reasonable
state income tax can be successfully levied in Colorado and the tax
so received will be of material aid in adjusting our present financial
chaos. But a state income tax offers no miraculous alternative to the
present tax burdens and no fabulous sum can be collected annually, as
the following figures conclusively show:
I.
HOW MUCH MONEY MAY THE STATE EXPECT TO RECEIVE FROM AN INCOME TAX?
(a)
In arriving at an answer to this question, reference has been
made to the report of the Commissioner of Internal Revenue showing
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returns under the Federal Income Tax from the State of Colorado for the
fiscal year ended June 30, 1936.
In the amount of income taxes returned to the Federal Government,
Colorado ranked twenty-fourth among the states of the Union, and
the taxes received were about two-thirds of 1 % of the total income taxes
received that year by the Government.
The following Federal Income Tax returns, subject to tax, were
filed in Colorado for that year and the amount of taxes paid:
Number

----------------- 7,4731
Individual (over $5,000)
8,537
Individual (under $5,000)
1,916
Corporation -------------------------------------------*See below for explanation of this amount.

Tax

$4,272,565
$
5,067,540*

Reference has also been made to certain western and mid(b)
western states which have Income Tax laws in order to compare the
amount received from those State Income Taxes with that received by
the Federal Government under the Federal act.
It will be seen that the ratios of State Income Tax collections to
Federal Income Tax collections vary from 1 to 2, to 1 to 9. Total personal and corporation income tax collections for 1935 in states comparable to Colorado, together with Federal collections, are listed below
to illustrate this point:
Federal
1930
Receipts
State
Population
Ratio
(6-30-36)
Receipts
435,573
(1 to 3)
Arizona ---------- $ 402,000 $1,203,000
445,032
2)
(1
to
1,137,000
642,000
--------------Idaho
2,470,939
(1 to 4)
8,231,000
-------------- 2,106,000
Iowa
1,880,999
(1 to 5)
6,133,000
1,231,000
Kansas -----------3,629,367
to
8)
(1
34,988,000
4,429,000
----------Missouri
537,606
(1 to4)
2,138,000
565,000
Montana -----------423,317
(1 to 9)
729,000
91,000
New Mexico ...........680,845
582,000 (1 to 2)
246,000
North Dakota
507,847
(1 to 3)
1,909,000
562,000
Utah
The Personal Income Tax-The amount to be received by
(c)
the State from this source will, of course, depend upon the amount of
the personal exemptions allowed under the State Act. The Federal Act
provides an exemption of $1,000 for single persons, $2,500 for married
persons or heads of families, and $400 for each dependent.
The following conclusion has been reached by experts in the
Income. Tax field upon an analysis of the 8,537 Federal returns for
incomes under $5,000. After deductions and exemptions allowed to
such taxpayers, the average taxable income in each case is approximately
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$1,250. This income, taxable at the 4% normal Federal tax rate,
would produce an average tax of $50, or a total for the 8,537 persons
of $426,850.
Deducting the amount estimated to have been received from the
taxable incomes under $5,000 from the total individual returns of
$4,272,565, would leave a total of $3,845,715 from the 7,473 taxpayers having taxable incomes in excess of $5,000. Those conversant
with conditions in Colorado realize that a major portion of the
$3,845,715 was paid by considerably less than 1% of the 7,473 taxpayers having incomes in excess of $5,000.
These returns were received from a Federal Income Tax schedule
which reached 59% in its highest bracket, plus a normal tax of 4% (the
highest Federal Income bracket is now 75%, plus a normal tax of 4%).
Considering the relatively small amount which may be paid by those
with incomes under $5,000, it is apparent that a total return of between
$750,000 and $1,000,000 from individual residents of Colorado is
all that could be expected from a reasonable State Income Tax schedule.
If we impose an unreasonable schedule and lose our largest prospective
taxpayers, the tax return will be reduced to a negligible amount.
This may readily happen, for if Colorado places too high a tax
on the larger individual incomes, the relatively few wealthy people we
have will be driven out-that is, forced to establish their legal residences
in other states which have no income tax laws (such as Florida and
Nevada) or in states where state income taxes are reasonable, as in New
Mexico and California. This can be readily accomplished by retired
persons whose incomes are derived from estates, trust funds, etc. This
would be an irreparable loss to Colorado, as these people make many
investments in Colorado, spend a great deal of money, employ many
people, and make very substantial contributions annually to Community
Chests, the Red Cross, private relief agencies, and in many other ways
contribute greatly to the welfare of the State.
If, on the other hancfwe endeavor to raise too much money from
incomes up to say $10,000, the tax load will be unfairly distributed
and the principle of "ability to pay" as a basis of taxation will be
violated.
Furthermore, Colorado should not attempt to pass an income tax
more onerous in its burden than that of other states similarly situated
from an economic standpoint. Of the states having an income tax, the
average span of rates is from 1% to 5%. North Dakota and California
reach a maximum of 15%, but in California this percentage applies
only to incomes of over $250,000. North Dakota's experience with
an income tax is negligible. The total Federal tax received in that state
in 1936 was only $581,774.
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The following table shows the per capita collections from personal
state income taxes for 1935 (based on 1930 population) in the states
heretofore listed as comparable with Colorado:
Personal
Receipts

Per
Capita

$ 0 .4 6
A riz on a .............. ............................................-$ 2 0 1,0 0 0
.58
258,000
Idaho ------------------------- 7------------.------------.74
Iowa
----------------- 1,828,000
814,000
.43
Kansas----------------------.73
.............-----------------2,657,000
M issouri -----------.-.--------.53
Montana ------------------------------------------------------286,000
37,000
.09
New Mexico
-----------------------------175,000
.26
North Dakota
---------------------------Utah ----------------------------------------------------------212,000
.4-0
California personal income tax law not effective in 1935.
The per capita collections shown above were made possible by the
fact that in every state the personal exemptions were lower than granted
under Federal Income Tax (refer to personal exemptions table shown
below).
Colorado has approximately 1,000,000 people. Considering the
above schedule, it is clear that a collection in Colorado of 75c to $1 per
capita would be largely in excess of that received in other similar states.
This bears out the opinion expressed above that a return of approximately $750,000 to $1,000,000 from individuals is all that can be
fairly expected.
Colorado has had no experience in the administration of an income
tax, and for that reason it is imperative that the legislature should proceed slowly in an obviously experimental field, and acquire experience
as to effect of such a law on business and population. If a maximum
rate of 6% is set in the law, that figure will be above the average of the
states of the union having an izcome tax, and it would be advisable
not to go above that figure at this time for the reasons outlined. In
other words, we don't want to kill the goose that lays the golden egg.
As an equitable schedule of rates on taxable incomes after personal
exemptions and deductions the following are suggested:
1%
$
1 to $ 3,000_1%
or
$
1 to $ 1,000 ---3,000 ---2%
3,000 to
6,000 ---2%
1,000 to
3,000 to
7,000 --3%
6,000 to 10,000 ---3%
4%
7,000 to 12,000 ---4
10,000 to 15,000 ---5%
5%
12,000 to 20,000 ---15,000 to 25,000 ---Over 20,000
------------ 6%
Over 25,000
----------- 6%
In connection with the above schedule, the similar brackets of the
California law must be considered, as California is also seeking to attract
new citizens whose income is derived from investments, as distinguished
from wages and salaries.
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1 to $ 5,000 -------- 1% $15,000 to $20,000__-.....------ 4%
20,000 to 25,O00........... 5%
5,000 to 10,000 ------- 2%
6%
25,000 to 30,00010,000 to 15,000 ------- 3%
The corporation tax in California is 4%. Taxable brackets mean
the amounts remaining after deduction of all permissible items, including personal exemptions. Very often people with apparently taxable
$

incomes, after deducting other taxes paid, interest, charitable contribu-

tions and personal exemptions, pay no income taxes. This is proven
by the Federal returns, which show only 16,010 persons paying Federal
Income Taxes in Colorado for fiscal year ended in 1936. Personal
exemptions play a vital part in determining taxability and while the
Federal Income Tax grants liberal personal exemptions, many of the
states have adopted lower exemptions in order to create a larger num-

ber of taxpayers.

Variations in personal exemptions are shown below:
Single
Person

California ---------------------------------------------- $1,000.00
Idaho
-----------------700.00
Kansas
------------750.00
1,000.00
Missouri
----------------------------1,000.00
Montana
-------------------------1,500.00
New Mexico
----------------------600.00
Utah
------------------------------------------------ 1,000.00
Federal Government

Married
Status
with Two
Dependents

$3,300.00
1,900.00
1,900.00
2,400.00
2,600.00
2,900.00
1,800.00
3,300.0-0

In Arizona, Iowa and North Dakota no personal exemptions are
allowed against income but small dollar deductions are authorized after
tax is computed. Such dollar deductions, however, are much lower in
effect than the personal exemptions granted under the Federal Income
Tax.
(d)
The Corporation Income Tax-If the 13 Y4 % Federal Corporation Income Tax produced the $5,067,540 mentioned above, it
would appear that a 4% State Corporation Income Tax should produce
$1,474,192. However, it must be borne in mind that a number of
large corporations have head offices in Colorado and make returns in
Colorado, but their income is derived from operations in many western
states. Examples of such companies are: Montain States Telephone
& Telegraph Company, Great Western Sugar Company, Colorado Fuel
1&Iron Company, Colorado Milling & Elevator Company, and Ideal
Cement Company. Thus it will be readily realized that, considering
the income received by these corporations from their Colorado business
only, no such tax as $1,474,192 can be received from these corporations
from any reasonable State Income Tax. Studies of other state sched-
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ules reveal that a flat tax of 4% on corporation income approximates
the average maximum rate. Therefore, a return of somewhere between
$500,000 and $750,000 is all that can be reasonably expected from
this source.
From the above estimates it is indicated that total receipts from
any reasonable income tax will probably produce somewhere between
$1,500,000 and $2,000,000 annually.
These conclusions are based upon a State Income Tax law containing provisions of personal exemptions similar to the Federal act. As
these exemptions are lowered, additional income will be received from
those not now reached by the Federal act.
II.
COMMUNITY ACTIVITIES
Income taxes also raise problems in other fields than the economics
of taxation. Tax levies do not support all of the health, educational,
recreational, and other facilities which progressive communities require.
Hospitals, schools, playgrounds, orphanages, etc., are frequently financed
by private contributions, and it is believed that such activities largely
depend upon the support of those who would inevitably be driven to
seek other states of residence if an unduly high income tax were enacted
in Colorado. It is felt that everyone endeavors to do his share in supporting such activities and will continue to do so, but additional taxation must have some effect upon ability of taxpayers to contribute. To
illustrate how those able to contribute do respond the results of the
Denver Community Chest campaign in 1935 are shown below:
Percentage
Number of
Amount in
Brackets
Dollars
of Total
Pledges
$113,995
19.4
40,893
Up to $5--------6.1
4,278
From $5 to $25 ---------------- 35,860
-------------- 49,982
8.6
1,332
From $25 to $100
16.9
577
From $100 to $500 ------------- 99,048
23.9
121
From $500 to $5,000 ---------- 140,238
12
Over $5,000 -------.------------------ 147,584
25.1
47,213

100.0
$586,707
Totals ----------------------------------

Similar figures for 1936 campaign not yet compiled.
The above figures show that less than one-third of 1% of contributors to the Denver Community Chest contributed 49% of the amount
received. If we apply the same ratio to Federal Income Tax receipts
for fiscal year ended 1936 it can be construed that driving out less than
50 of our largest taxpayers could result in cutting anticipated state income tax receipts in half.

DICTA

153

III.
TAXING INTEREST ON COLORADO MUNICIPAL BONDS
Colorado municipal bonds have been issued under the general
assumption that the interest therefrom was tax exempt. For this reason,
municipalities borrowed money at lower rates than other types of borrowers. During the past two years this has been especially true, as the
following examples show: Bent County High School 3%, Boulder
Schools 232 %, Douglas County High School 3%, Englewood Schools
2 Y %, Fowler Schools 3 Y7%, Golden Schools 2 Y %, Grand Junction
Schools 2%%, Montrose 24%, Swink Schools 3%%, Timnath
Schools 3 2 %, etc. This type of investment has been a favorite for
funds of widows and orphans, not only on account of safety but because
of assured income for living expenses. To reduce this income by income
taxes would work a hardship in many cases and such a tax would
undoubtedly reduce the price at which the bonds could be sold, if sale
was made necessary by emergencies. Latest available compilation shows
that 21 out of the 32 states having State Income Taxes do not tax the
interest on their own municipal'bonds, while others only tax interest
on bonds issued after the income tax law went into effect. It appears
evident that taxing interest on outstanding municipal bonds is not just
for reasons cited. Taxing interest on future bond issues is not objectionable, but it is difficult to see any desirable results as municipalities
would not be able to borrow as cheaply. Thus the additional interest
the municipalities would pay would offset the income tax collected.
IV.
DIVIDENDS FROM COLORADO CORPORATIONS
The question of providing exemption for dividends paid by Colorado corporations is very important. Such distributions will be subject
to the corporation income tax, so that exemption to the same percentage
the corporation pays (when such dividends are received by Colorado
residents) is entirely justified, in fact, this is double taxation by the
same taxing authority unless so exempted. Such exemption would
encourage home ownership of Colorado corporations and would be an
inducement for the creation of additional industries in the state.
V.
CAPITAL GAINS
Such gains are not income. England does not tax capital gains.
Many of our states having State Income Taxes do not tax capital gains.
There is considerable agitation in Washington to remove this tax under
the Federal Income Tax because of harm such a tax causes. Such taxes
reduce the amount of capital available for new enterprises. Such taxes
make for run-away markets in commodities, real estate, and securities,
because owners insist on prices which will pay tax as well as reasonable
gain. People are unwilling to risk their capital in development work if

154

DICTA

they take all risk of loss in event of failure and are forced to pay out
most of gain in event of success. Mining is a vital local example of this
condition. So also are other activities looking to the development of
our other natural resources, such as oil, timber and coal.
VI.
LOSSES
Business enterprises face losses as well as profits and recognition of
that fact should be contained in an income tax. As pointed out under
Capital Gains, every incentive should be resorted to that will aid in the
development of Colorado. The principle that losses might be deducted
in subsequent years was included in the Federal Income Tax Law until
repealed during the recent depression years under force of the unusual
conditions then existing. Business is now improving and it would
appear logical to permit losses to be carried forward as an inducement
to promote mining and other industrial activities. Another method is
to permit payment of taxes on a three year average. This latter method
also makes for greater stability in amount of income taxes collected.
CONCLUSION
Colorado is still in the development, or pioneer stage. It is to a
large degree an agricultural state. The state's biggest crop is the tourist
crop, and great efforts are being made and much money is being expended
to induce people to come to Colorado to live. Instead of taxing wealth
heavily, we should make every effort to induce wealth to come into this
state and be used in developing its resources. Colorado is a residential
state and many people have moved here for the climate, or for the health
of some member of their family, but their business connections are
located in, or their incomes are received from other states. This class of
people-and it is a numerous class-would be inclined to take up their
residence in some other state if too heavy an income tax is laid upon them
by Colorado.
For all of the reasons submitted in this study it is manifest that the
greatest care must be exercised in drafting our first state income tax. The
limited tax relief which such a law offers must be balanced against the
more lasting harm that an unreasonable state income tax could cause
to Colorado.
To many who have honestly studied the questions which a state
income tax raises, it is inescapable that Colorado faces a fundamental
decision. Shall the state continue to capitalize on its natural endowments of climate and scenic splendor to attract citizens who have acquired sufficient income upon which to live or discourage such citizens?
Retired wealth does not mean great wealth. There are, probably, thousands of our fellow citizens in this class who have strictly limited
incomes. It is the ambition of most Americans to accumulate enough
to retire. Let us make Colorado attractive to those who attain this goal.
Taxes of any kind increase all living costs and an unreasonable state
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income tax could thus influence the man of limited income to settle elsewhere as well as those having large fortunes. Florida welcomes wealth
with a guaranty of no income taxes. California offers a very reasonable
income tax. What will Colorado do?
COMMUNITY PROPERTY LAWS
Colorado must also consider the effect of community property laws
in enacting a state income tax law. Community property laws govern
the income of husband and wife for income tax purposes and are in force
in Arizona, California, Idaho, Louisiana, Nevada, New Mexico, Texas
and Washington.
In community property states, each spouse is considered to be an
equal partner in the marital partnership. The general rule under these
laws is that income from community properties, as well as the earnings
of the husband and wife, belong equally to the husband and wife and
each may report one-half of this income in his or her separate return

(in California this applies to property and earnings acquired or earned
after July 29, 1927).
This means that by dividing the income, with each spouse making
a separate return, income taxes are kept in lower tax brackets and thereby
very materially reduce the amount which would be paid if the total
income were reported under a single return.
The possible savings in income taxes under these community property laws and the handicap of Colorado in this respect is illustrated by
the following brief table for married taxpayers with two dependents:

Taxable
Income

COLORADO
(Single Return)
H. B.
Federal*
No. 148

(Single
Return)
State

CALIFORNIA
(Possible Payments Under
Community Property Law)
State
Federal

$ 5,000.00 $ 68.00 $ 31.00 $ 17.00 $
17.00 $ 68.00
10,000.00
383.00
356.00
84.00
67.00
268.00
25,000.00 2,383.00 1,810.00
585.00
351.00 1,587.00
50,000.00 8,677.00 4,310.00 2,286.00 1,335.00 5,447.00
*Single return under Federal Income Tax would carry same tax in California as
in Colorado. Calculations on next page are all based on single return.

The above table shows it is possible for a married couple with
$10,000 taxable income to pay total income- taxes in California of
$335, as against a total of $739 in Colorado under bracket proposed
in House Bill No. 148. Without benefit of community property law
the total for California would be $467, against $739 for Colorado.
Other brackets show equally startling differentials.
The information contained herein has been compiled from authoritative sources.
The compilers would appreciate immediate advice if any inaccuracy is discovered by
anyone.

TAXES-TAX SALES-CERTIFICATES-SALE CERTIFICATES IN BULK

-ACCOUNTING--The

Klein Land Company vs. Thompson, et al.

-No. 13692-Decided December 14, 1936-Opinion by Mr.
Justice Butler.
Thompson and fourteen other taxpayers of Mesa County sued
The Klein Land Company and others to nullify certain resolutions of
the board of county commissioners and to abrogate sales of tax-sale

certificates and enjoin the issuance of deeds thereon and to compel an
accounting. At the close of plaintiff's evidence defendants' motion to
dismiss was sustained and judgment entered accordingly. Plaintiffs
sued out a writ of error and this court on June 27, 1932, reversed the
judgment and remanded the cause to the district court for further proceedings in harmony with the opinion. Thereafter, The Klein Land
Company tendered for filing a supplemental answer and upon objections the court refused permission to file the same and the case was retried on the former evidence which was introduced by stipulation and
upon additional evidence. The judgment was entered against The
Klein Land Company and an accounting had and decree entered in
pursuance thereof.
1. The filing of a supplemental answer setting forth facts occurring subsequent to the commencement of an action rests in the sound
discretion of the trial couit and there was no abuse of this descretion.
2. Even if irrelevant testimony is admitted in an equity case
tried to the court, the presumption is that the court did not consider
irrelevant evidence.
3.
Where it appears that two bulk sales of tax certificates were
made to The Klein Land Company, each for a lump sum, such sales
were void.
4. Where it appears that pending the litigation The Klein Land
Company sold and assigned some of the certificates and sold and quitclaimed some of the land for which it received treasurer's deeds, such
assignees were not necessary parties, particularly where The Klein Land
Company made no request at the trial that such purchasers be made
parties and made no objection to their non-joinder. The objection
made at this time comes too late.
5.
Moreover, purchasers during the pendency of litigation purchase at their peril and the one from whom they purchase continues
the litigation as the representative of their interest. They are not
necessary parties to the suit.
6. In the accounting, certain items were charged to The Klein
Land Company such as amounts paid to it as purchase price by those
to whom it sold certificates and land and another item was charged to
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it consisting of certain sums of money deposited with the county in
excess of the purchase price of the certificates delivered to the land
compafiy, which money had been refunded to the land company. It
was erroneous to charge these two items against the land company.Judgment affirmed in all respects, except as to the two items charged
against the land company.
Mr. Chief Justice Campbell did not participate.
PLEADING-MOTIONS TO STRIKE OR MAKE MORE SPECIFIC-DISCRETION OF COURT IN RULING THERE-INSUFFICIENCY OF
COMPLAINT FOR DAMAGES-The William A. Box Iron Works

Co. vs. The American National Bank of Denver, et at.-No. 13748
-Decided December 21, 1936-Opinion by Mr. Justice Burke.
The Iron Works Company brought this suit for damages for
destroying its credit and wrecking it. Kunsmiller and Haughwort were
vice-presidents and Marple assistant cashier of the defendant bank.
It was alleged that the wrongs complained of were accomplished by
certain alleged acts of these persons. One of the allegations is that the
defendant at a stockholders' meeting appointed one Rubican to be
its president and one Elizabeth Box to be its vice-president and Marple
as its secretary. How they did this or how the plaintiff company came
to submit to such dictation on the part of the bank or its officers was
not alleged. Another allegation was that the defendants caused all
its funds to be deposited in the bank and that the bank controlled and
restricted its use but how they did this or how much the money was
and in what manner its deposit was forced and its withdrawal controlled
was not alleged. Also it was further alleged that the defendants and
unknown persons conspired to liquidate the Iron works company but
no details were alleged. Motions to strike and make more specific
were sustained to the complaint and the iron works company electing
to stand on its complaint and the court below dismissed the action.
1. The motions were properly sustained.
2. The defendants could not safely defend against such general
charges.
3. Motions to strike or make more specific are addressed to the
sound discretion of the court and rulings granting or denying same
are not reviewable except for abuse of discretion and no abuse was
shown.-Judgment affirmed.
CHARTER-ISSUING BONDS FOR ELECTRIC LIGHT AND POWER

PLANT-Cook et al. vs. The City of Delta et al.-No. 14014Decided January 11, 1937--Opinion by Mr. Justice Young.
The City of Delta operates under a charter adopted pursuant to
Article XX of the state Constitution and is a home rule city. It sought
to acquire an electric light plant and in pursuance thereof at a regular
election by vote of the people the city charter was amended giving the
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city council power to forthwith acquire a municipal electric light and
power system and to issue in payment therefor bonds payable solely out
of the earnings and revenues to be derived from the operation of the
plant and providing that the bonds should not be a general obligation of
the city. Plaintiffs brought the action as taxpaying electors seeking to
have the amendment declared null and void.
1. The people of Delta had the power to adopt the amendment
to its charter, giving the city council the above power.
2. Having such power the city complied with the procedural
requirements for doing so.
3. It was not necessary to submit to the taxpaying electorate of
the city, it being a home rule city, the question of issuing revenue bonds
payable out of the earnings of a light and power plant thereafter to be
constructed.
4. The question of the right of the city to use land bought for a
tourist park for the proposed erection of a municipal electric plant or the
use of money in its treasury derived from general taxation for the purpose
of constructing a white way on its main street, were not properly in
issue before the trial court and it was error for the court below to rentder,
a judgment in finding thereon.-Judgment affirmed in part and reversed
in part.
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